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INTRODUCTION

Moving forward

B

ermuda’s history as an offshore domicile has been marked by innovation. Whether
this has been as home to the world’s first-ever captive insurance company or in its
present guise as a multi-dimensional market accounting for more than one-third
of the gross reinsurance premiums written across the globe, one thing has
remained constant. As the Bermudian insurance market has continued to grow and develop
so, in turn, has the island’s legal system.
Out of inauspicious beginnings that saw the insurance industry in Bermuda essentially
being governed by ad hoc committees has grown a coherent common law heritage.
Bermudian law may incorporate principles from both the US and UK but it has also set
precedents that have reverberated beyond this 21 square mile rock in the
middle of the Atlantic Ocean. The aim of this legal guide is to explain, in
In 2005 the
greater depth than has been covered before, how the legal processes of
Bermuda affect those companies conducting re/insurance business in
Bermudian legal
the domicile.
In 2005 the Bermudian legal system stands on the cusp of great change.
system stands
The plan for the new Commercial Court is advanced and the
modernisation of the island’s procedural rules is already underway. This
on the cusp of
guide examines these changes and the affect they will have on
re/insurance dispute actions.
great change.
Research has shown that the amount of global reinsurance
recoverables in arbitration or litigation at the end of 2003 totalled
approximately $4.5bn – up 40% since 1999. It is clear that dispute
resolution is a key topic for the industry at present. With its low costs the
less time-consuming process of mediation is increasingly being viewed as an attractive
alternative in this area. This guide looks at how it works on the island.
As Bermuda continues to develop new solutions for clients, whose insurance needs
are not adequately addressed in the commercial market, it is also fitting that this guide
takes a look at the increase in the utilisation of captives on the island by onshore
healthcare providers; a development that has been encouraged by Bermuda’s
sophisticated cell legislation.
I would like to thank Attride, Stirling & Woloniecki for sponsoring this second
Bermuda legal guide. As their detailed study of the topics outlined in this guide reveal, the
facilitative but responsible regulation of the insurance industry has allowed such
innovation and evolution to occur. The new amendments to the existing legal structure
can only enhance Bermuda’s reputation as a vital and necessary provider of re/insurance
capacity to the global markets.

Greg Dobie
Deputy Editor
The Review – Worldwide Reinsurance
4
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INTRODUCTION

Quo Fata Ferunt

W

hat is progress? The Bermuda insurance and reinsurance markets have
grown at an unparalleled pace, making Bermuda now one of the most
important insurance markets in the world. Bermuda has over 1,600
insurance companies, and of the top 20, 16 have shareholders equity of $1
billion or more. The entire top 20 has at least $3 billion in assets with five having in excess of
$10 billion. With this growth in capacity has come a significant growth in the sophistication
of the market. Bermuda insurers compete with the international insurance markets, not
just for new business, but also for talent. Both continue to beat a steady path to her shores.
Historically innovation, and the speed at which new types of business plans can be
developed, have been at the heart of Bermuda’s success. The development of Bermuda’s
legal and judicial infrastructure is keeping pace. Bermuda has now welcomed several
senior commercial lawyers to the bench, who bring with them a wealth of commercial
and reinsurance law experience. On the regulatory side, there is more regulation today
than previously, but this is tailored to regulate the unique market that
Bermuda
is Bermuda. That is to say, that the regulation required of a captive
insurance company which only insures the risk of its parent, is very
continues to attract different to the regulation required of a large insurance company doing
life business. Regulation should serve a purpose, and not be an
new business and impediment to progress. Bermuda has carefully struck the right
balance. From introducing four classes of insurers, with their own
evolve new
regulatory requirements, to the creation of the office of Supervisor of
Insurance within the Bermuda Monetary Authority, Bermuda
methods of looking continues to evolve. Recent changes to improve the segregated cell
company legislation are a further example of developments in
at risks.
insurance law.
Quo Fata Ferunt, or ‘where the fates may lead us’, is the motto
embossed on the Bermuda coat of arms. In reality Bermuda has always ensured that
her sails are firmly set to best capture the winds of change. While we are watching
the regulatory, and other, developments in the US, Bermuda continues to attract
new business and evolve new methods of looking at risks. The legal issues arising
from these developments continue to make life in Bermuda more than a beach.
There’s the golf courses too!

Rod S Attride-Stirling
Managing Partner
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CHAPTER 1

DEVELOPMENT AND REGULATION

The future’s bright

The Bermudian insurance industry is in strong shape in 2005.
Neil Horner explains how its evolution from a captive insurance
jurisdiction to a multi-dimensional market has been underpinned by
facilitative but responsible regulation.

A

lthough Bermuda is
now a credible insurance
and reinsurance market
that is home to a
number of global players, operating
in all major markets and writing all
classes of business, in the beginning
there was merely the captive. The
captive insurance company was
arguably the world’s first alternative
risk product and was developed in
Bermuda by Fred Reiss in the 1960s.
6

At this time, it is fair to say that
regulation of the insurance
industry in Bermuda was the
responsibility of ad hoc committees
and there was no coherent body of
law and regulation. As the captive
market and the insurance industry
continued to grow, it was
recognised that effective regulation
of the insurance industry was
necessary to sustain and nurture
the growth of the market. So, the

Insurance Act 1978 was introduced
and related regulations (chiefly, the
Insurance Account Regulations
and the Insurance Returns and
Solvency Regulations) followed
shortly after, in 1980.
DEVELOPING ALTERNATIVES
Today Bermuda continues to
remain the world’s leading
domicile for captive insurance
companies representing almost
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30% of the world’s captive
insurance market. New captive
formations continue to be driven
by the fact that, until recently, we
have been in a hard insurance
market and accordingly insurance
companies have been seeking to
reinsure more of their risks via
bespoke captive reinsurance
companies.
In
addition,
Bermuda
continues to develop new
solutions in the alternative
market to clients whose insurance
needs are not adequately
addressed in the commercial
market. Bermuda is well
positioned to take advantage of
the convergence of the capital
markets and the insurance
industry and in 1998 Bermuda
insurance
legislation
was
amended
to
permit
“transformer” activities by
providing that parties may enter
into “designated investment
contracts” (for example, swaps
and derivatives) which are
statutorily deemed not to be
insurance business. More recent
examples of alternative risk
development
include
the
evolution of weather derivatives
and financial guarantee credit
enhancement products.

industry on the island and a key
feature of the Bermuda insurance
regime was that the architects of
the Insurance Act (as amended)
decided to regulate both
reinsurance companies and
insurance companies.
The third wave of the evolution
of the Bermuda insurance market
-place saw the emergence of the
speciality property catastrophe
reinsurance companies established in the wake of Hurricane
Andrew which ravaged several
insurers and reinsurers in 1992,
devastating their results and
leaving a trail of capacity chaos in
its wake. From the debris of
Hurricane Andrew, the specialist
“Cat Pack” emerged in Bermuda.
The so-called “Class of 1993” saw
the incorporation of no less than
eight speciality “Cat Pack”
companies.
All of which brings us up to the

A SERIES OF WAVES
During the mid 1980s, the second
wave of the evolution of the
Bermuda insurance industry took
place at the time when the excess
liability crisis had started to take
hold in North America. The
emergence of large reinsurance
companies such as Ace and XL
helped to establish the reinsurance

present day via the “Class of
2001”. As has been well
documented the events of
September 11 2001 precipitated a
devastating loss of capacity in the
insurance market worldwide –
estimates of the total outflow of
capital vary from between $35bn
to $100 bn. Paradoxically, these
events were followed by an influx

CHAPTER 1
of fresh capital into Bermuda.
Although it is a natural reaction
to link all of the new capital with
the replacement of capacity lost
in the 9/11 attacks, in fact plans
had already been in place to
introduce a significant part of the
new capital prior to this date.
However, it is certainly the case
that the events of 9/11
accelerated the entry of the new
capital to the Bermuda market.
The fresh capital that came
into Bermuda comprised a
mixture of new capital provided
by existing companies (including
established reinsurers who made
successful equity and/or debt
offerings) together with the
emergence of a number of startup companies. The start-ups, the
so-called “Class of 2001”,
comprised companies such as
Axis Specialty, Endurance and
Montpelier Re, all of which have

Parties may enter into “designated
investment contracts”, such as swaps and
derivatives which are statutorily deemed
not to be insurance business.
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since graduated on to the New
York Stock Exchange.
DEVELOPING REGULATION
A key reason for the underlying
strength of the Bermuda
proposition is that the
legislative environment is and
continues to be facilitative but
responsible. Some of the key
7
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features of insurance regulation
in Bermuda are discussed below.
An important feature of the
Insurance Act was the creation of
the Insurance Advisory Committee
(IAC), which is a statutory body and
tasked with the duty to advise the
Bermuda Monetary Authority
(BMA) on any matter connected
with the BMA’s discharge of its
functions under the Insurance Act.
The IAC has several subcommittees, the most important of
which is the Admissions
Committee staffed mostly of
re/insurance professionals with the
necessary experience to evaluate
applicants who wish to enter the
insurance market.
The Insurance Act is conceptually
8
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similar to the UK regime, dividing
insurance business into general and
long-term business. A key
development was the introduction
in the Insurance Amendment Act
1995 of a multi-licensing system to
reflect the diversity of the Bermuda
marketplace. Accordingly, insurance
companies are divided into four
classes. Class 1 comprises pure
captive insurers, writing the risks of
its parent and affiliates only. Class 2
comprises multi-owner captives,
writing risks of the owners or
affiliates or risks arising out of the
business or operations of the owners
or affiliates. This class also covers
single parent captives writing no
more than 20% unrelated risks or
risks arising out of the business or

operations of the owner or affiliates).
Class 3 comprises insurers and
reinsurers not included in any
of the other classes including
finite reinsurers and captives writing
more than 20% unrelated risks,
while Class 4 includes insurers
and reinsurers which write direct
excess and/or property catastrophe
reinsurance risks.
MINIMUM REQUIREMENTS
This multi-licensing system
permits a graduated approach to
the regulation of insurance
companies.
The
various
minimum capital and solvency
thresholds are, as would be
expected, significantly higher for
Class 4 companies than for Class

The Review The Bermuda Legal Guide 2005
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1 pure captives ($100m for Class
4 reinsurers as opposed to
$120,000 for Class 1 companies).
Similarly, the financial reporting
requirements applicable to Class
4 companies are more onerous
than those applicable to Class
1 companies.
A
further
important
development was the amendment
of the Insurance Act in 2001 to
devolve responsibility over the
insurance industry from the
Minister of Finance to the BMA.
Most recently, the Insurance
Amendment Act 2004 has further
moved the Bermuda insurance
regulatory forward. One of the
key components of this legislation
is the provision for the publishing
of guidance notes by the BMA on

solvency margins). The principal
representative is required to
report to the BMA on any such
breach by an insurer.
FLEXIBLE BUT FACILITATIVE
The principle of facilitative but
responsible legislation is well
exemplified by the enactment in
August 2000 of the Segregated
Accounts Companies Act (SAC
Act), and the raft of amendments
introduced in 2002 to this
legislation. The legislation establishes a new public registration
system for establishing segregated
accounts or cells, which can be
accomplished quickly and
inexpensively. The legislation
provides for the statutory firewalling of the assets of one

CHAPTER 1
of the offshore legal community
that it will withstand judicial
scrutiny.
THE FUTURE’S GOLDEN
Ratings agency Moody’s has
reported that almost half the
estimated $27bn of fresh capital
that was raised worldwide
following the events of
September 11 2001 came into
Bermuda. That is quite a
remarkable statistic for a small
island comprising 21 square
miles of rock in the middle of the
Atlantic Ocean and it is
unquestionably the case that
Bermuda has evolved from a one
or two-dimensional market to
one of the leading insurance and
reinsurance centres in the world.

Legislation provides for the statutory firewalling of the assets of one segregated
account from the liabilities of another and
from the general account.
many aspects of the Insurance Act
regime such as the role of
auditors, insurance managers and
the “principal representative”
(every insurer is required by the
Insurance Act to appoint a
principal representative who
plays an important monitoring
role in ensuring that the insurer
complies with its obligations
under the Insurance Act; for
example, compliance with

segregated account from the
liabilities of another and from the
general account and permits
participants to enter and exit cells
either contractually or by
shareholder participation, Dividends are to be paid on a cellspecific basis. Although the
legislation has never been tested
(either in Bermuda or in any other
jurisdiction
with
similar
legislation), it is the anticipation
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The legislative framework and
regulatory model used by
Bermuda is a key component of
that success and given the
sophisticated market structure,
infrastructure and the facilitative
but responsible regulation of the
market, there is every reason to
believe that the state of the
Bermuda insurance industry
will continue to be strong in
the future.
9

CHAPTER 2

LITIGATION UPDATE

Commercially viable
The modernisation of Bermuda’s procedural rules has been long overdue.
Jan Woloniecki explains why the proposed changes represent good news for
commercial litigation on the island and examines the affect they will have on
re/insurance disputes.

10
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LITIGATION UPDATE

I

n the foreword to the second
edition of O’Neill &
Woloniecki’s The Law of
Reinsurance in Bermuda, the
Chief Justice of Bermuda, Richard
Ground OBE QC foreshadowed
far-reaching improvements to the
system of civil litigation in
Bermuda. He wrote as follows:
“The learned authors describe
Bermuda’s forensic regime as
‘pleasantly archaic’, and as things
stand, I could not quarrel with
that. However, the next few years
will see the ‘archaic’ part of that
change, although I hope that the
regime will remain user-friendly.
The establishment of a
Commercial Court, with its own
specialist judiciary, should go a
long way toward meeting the
litigation needs of the country’s
commercial clients. This will be
coupled with a modernisation of
the Rules of the Supreme
Court…”
Although the rule change that
will introduce a Commercial
Court has yet to be formally
implemented two specialist
judges with extensive experience
of commercial litigation and
insolvency while in private
practice at the Bermuda Bar (Dr
Ian Kawaley and Geoffrey Bell
QC) have already been
appointed to the Supreme Court
bench and now function as the
de facto commercial judges.
Historically Bermuda’s judiciary
has consisted of generalists
expected to tackle a heavy
workload of a variety of civil and
criminal cases. The recognition
that Bermuda requires specialist
commercial judges and its ability

to fill that need from within the
ranks of the Bermudian legal
profession are both welcome
developments that reflect the
growing sophistication of the
jurisdiction.
REVISING THE RULES
The Rules of the Supreme Court
of Bermuda 1985, which derive
from the rules in force in the
English High Court in 1979, have
long been overdue for revision. In
The Law of Reinsurance in
Bermuda O’Neill & Woloniecki
point out that “… claimants, who
are still called plaintiffs, do not
have to state that their pleadings
are true, and defendants have to
enter an appearance, moreover
plaintiffs have to work out
whether
to
commence
proceedings by writ, originating
summons, or originating motion
and writs that are valid for 12
months from the date of issue.
Documents are discovered rather
than disclosed, leave is still sought
(although rarely craved) and
applications without notice are
still made ex parte.” The Chief
Justice is to shortly promulgate
new rules that are derived from
the English rules in force in 1999,
immediately prior to Civil
Procedure Rules (CPR). Their
introduction will result in some
significant changes for those
involved in re/insurance disputes.
MODERNISING FEATURES
Firstly the modernisation of the
rules (Order 11) on serving
foreign defendants outside the
jurisdiction will plug the gaps in
the old rules and enable foreign
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judgements and foreign arbitral
awards to be enforced against a
defendant’s assets in Bermuda.
However, the rules on jurisdiction
and enforcement of judgements
in Bermuda will continue to differ
from the rules in force in the UK
(and the rest of the European
Union) because the Council
Regulation (which replaced the
1968 Brussels Convention) does
not apply to Bermuda.
A modernisation of the rules
on summary judgement (Order
14A) will also take place. This will
permit a summary disposition of
cases on points of law or
construction of contracts and is
likely to be of considerable use in
many reinsurance disputes which
can be resolved purely on the
basis of legal argument over what
the contract means, without the
need for a lengthy trial involving
witnesses and expert evidence.
WITNESS EXCHANGE
The proposed introduction of a
rule for the exchange of witness
statements (Order 38, rule 2A)
will avoid the possibility of trial
by ambush in Bermuda. Since
the witness statement procedure
was introduced in England it
has been the typical practice in
large commercial cases in
Bermuda to exchange witness
statements by agreement. The
new rule will make witness
statements mandatory in all
civil cases. Knowing what the
other side’s witnesses of fact are
going to say before they go into
the witness box not only
shortens trials; in many cases it
promotes settlement.
11

CHAPTER 2
Another key change will see the
replacement of the archaic costs
regime (Order 62) and scales of
costs fixed 20 years ago with a
new system of taxation on the
“standard basis”. This should
enable successful parties to
recover up to two thirds of their
costs as opposed to one third or
less, which is the effect of the
current rule. The most significant
impact of the rule change is likely
to be in the context of
applications for security for costs.
The Bermuda Court generally
orders foreign plaintiffs with no
assets in Bermuda to provide
security in the event they lose the
action and the defendant is

LITIGATION UPDATE
Bermudian Court is not logjammed with personal injury cases
and there is no strongly perceived
need to improve access to civil
justice. However, the essential spirit
of the CPR – the so-called
“overriding objective” – is to be
included in a new (Order 25, rule
1A.) Upon the hearing of a
summons for directions the Court
is directed to exercise its powers in
accordance with the “overriding
objective”. This means that it has to
deal with a case justly which
includes, so far as is practicable:
• ensuring that the parties are
on an equal footing
• saving expense
• dealing with the case in ways

a greater measure of case
management into the process of
litigation than has hitherto been
the case on the island, although it
is not certain whether the judges
will
actively
encourage
Alternative Dispute Resolution
(ADR) to the extent their
brethren do in England. One
suspects that they will welcome
the challenge of deciding
interesting commercial disputes,
rather then sending the parties
off to mediation or arbitration.
Nonetheless ADR is growing in
popularity in Bermuda and we
discuss the legal framework for
mediation in the following
chapter of this guide.

Previously the amount required as security
for costs has been modest. Foreign plaintiffs
will shortly find themselves required to put
their money where their mouth is.
awarded costs. The amount of
security is calculated by reference
to the taxed costs the defendant is
likely to recover and has,
therefore, been modest. Foreign
plaintiffs will shortly find
themselves required to put their
money where their mouth is.
In adopting the final version of
the former English rules, Bermuda
has followed the same course as
Hong Kong and the Cayman
Islands. The general view of the legal
profession was that importing the
new procedural code of the CPR to
Bermuda was not necessary. The
12

which are proportionate to: (i)
the amount of money involved;
(ii) the importance of the case;
(iii) the complexity of the issues;
(iv) the financial position of
each party
• ensuring that it is dealt with
expeditiously and fairly
• allotting to it an appropriate share
of the court’s resources, while taking into account the need to allot
resources to other cases.
WELCOME CHALLENGES
It is expected that Bermuda’s new
commercial judges will introduce

One further reform, which
awaits implementation by the
Bermudian legislature, is the
adoption of the English Evidence
Act 1995. The abolition of the
hearsay rule in civil cases will be
a welcome development. One of
the advantages which arbitration
has over litigation is the absence
of formal rules of evidence.
Written witness statements are
generally admissible in evidence
without the necessity of calling
the witness, with arbitrators
assessing the weight to be given
to hearsay evidence.
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CHAPTER 3

The new resolution
Traditionally the
Bermuda market has
used arbitration as a
means of resolving
disputes but with its
lower costs, the less
time-consuming
process of mediation is
increasingly being
viewed as an attractive
alternative, as Jan
Woloniecki explains

M

ediation is growing
in popularity in
Bermuda as a
cheaper alternative
to arbitration. A single mediator
is less expensive than a panel of
three arbitrators, even if that
mediator has to be flown in from
the US or UK. The Bermuda
International Conciliation and
Arbitration Act 1993, which gives
legal effect in Bermuda to the
UNCITRAL (United Nations
Commission on International
Trade Law) Model Law, also
contains detailed provisions for
the conduct of mediation
proceedings in Bermuda. Part II
of the 1993 Act sets out the legal

framework for “conciliation”,
which according to the
definitions section of the Act
“includes mediation”.
Conciliation and mediation are
generally
regarded
as
synonymous, referring to a
process of Alternative Dispute
Resolution (ADR) in which the
neutral third party – the mediator

The Review The Bermuda Legal Guide 2005

or conciliator – facilitates the
settlement of a dispute by means
of discussions with the parties
concerned. Schedule 1 to the Act
sets out the UNCITRAL
Conciliation Rules which apply
only if the parties agree to them
applying – the rules do not
automatically
apply
to
mediations held in Bermuda.
13

CHAPTER 3
Article 7 of the rules describes the
role of the conciliator/mediator
as follows: “The conciliator assists
the parties in an independent and
impartial manner in their
attempt to reach an amicable
settlement of their dispute.”

MEDIATION
Section 6 of the 1993 Act
provides the following guide for
the conciliator/mediator: “The
conciliator shall be guided by
principles of objectivity, fairness
and justice giving consideration
to, among other things, the rights

The mediation process is voluntary and
non-binding. Unlike a judge or an
arbitrator the mediator has no power to
impose a solution.
CLAUSE OF ENCOURAGEMENT
The 1993 Act, somewhat unusually,
contains a statutory exhortation
directed at parties to arbitration
agreements. Section 3 provides:
“Parties to an international
arbitration agreement are hereby
encouraged to resolve any disputes
between them through mediation.”
In some arbitration clauses there is a
requirement that the parties shall
first attempt to resolve any dispute
by mediation as a condition
precedent to arbitration. Generally
mediation
agreements
are
negotiated on an ad hoc basis and
the parties will agree upon a
mediator. However, sometimes
provision is made in the contract for
an arbitral institution to appoint a
mediator where the parties fail to
agree. Section 5 provides for the
appointment of a conciliator by the
Bermuda Court in circumstances
where there has been a
contractually agreed mechanism
for an appointment that has not
been effective.
14

and obligations of the parties, the
usages of the trade concerned
and
the
circumstances
surrounding
the
dispute
including any previous business
practices between the parties.”
Section 7(1) goes on to provide:
“The conciliator may conduct
the conciliation proceedings in
such manner as the conciliator
considers appropriate, taking
into account the circumstances
of the case, the wishes of the
parties and the desirability of a
speedy settlement of the
dispute.” Article 9 of the rules
states: “The conciliator may
invite the parties to meet with
him or may communicate with
them orally or in writing. He may
meet or communicate with the
parties together or with each of
them separately.”
NON-ADMISSIBLE
The typical procedure in
mediations is for the parties to
state their positions at the outset

in a joint meeting with the
mediator and then to go to
separate rooms. The mediator
then proceeds to visit each of the
parties in turn in order to narrow
the difference to the point where a
negotiated settlement is feasible.
The mediation process is
voluntary and non-binding.
Unlike a judge or an arbitrator the
mediator has no power to impose
a solution. This principle is
affirmed by section 9 of the 1993
Act, which states: “No party may
be required to accept any
settlement proposed by the
conciliator.”
The mediation process is
confidential and privileged.
Article 14 of the rules states: “The
conciliator and the parties must
keep confidential all matters
relating to the conciliation
proceedings. Confidentiality
extends to the settlement
agreement, except where its
disclosure is necessary for
purposes of implementation and
enforcement.” No statements or
admissions made in the course of
a conciliation/mediation are
admissible in evidence in
subsequent court or arbitration
proceedings. This important
principle is affirmed by section
10 of the 1993 Act and Article 20
of the rules.
PRIVACY PROTECTED
Not only is the entire mediation
process confidential, a mediator is
also under an obligation not to
disclose to one party anything that
the other party has told him in
confidence. This principle is set
out in Article 10 of the rules,
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MEDIATION
which states: “When the
conciliator receives factual
information concerning the
dispute from a party, he discloses
the substance of that information
to the other party in order that the
other party may have the
opportunity to present any
explanation which he considers
appropriate. However, when a
party gives any information to the
conciliator subject to a specific
condition that it be kept
confidential, the conciliator does
not disclose that information to
the other party.” In practice many
mediators will tell the parties that
anything that they tell them in a

settlement after an extended
period of “shuttle diplomacy” by
the mediator. Section 16 of the
1993 Act provides that the costs of
the mediation (the mediator’s fees
and expenses) “shall be borne
equally by the parties unless the
settlement agreement provides for
a different apportionment and all
other expenses incurred by a party
shall be borne by that party.”
If the parties to an arbitration
agreement reach a settlement of
their dispute by means of
mediation or otherwise then the
settlement agreement “shall for
the purposes of its enforcement in
Bermuda, be treated as an award

CHAPTER 3
representatives, nor any assistant,
nor any witness or expert shall be
subject to service of process on any
civil matter relating to the dispute
in respect of the conciliation under
this Act while present in Bermuda
for the purpose of arranging for or
participating in conciliation
pursuant to this Act.” Section 19
provides immunity from liability
for mediators as follows: “No
person who serves as a conciliator
shall be held liable in an action for
damages, resulting from any act or
omission in his capacity as a
conciliator in connection with any
conciliation proceeding conducted
under this Act, except that such

“No person who serves as a conciliator
shall be held liable in an action for
damages ... except that such person may
be liable for the consequences of
conscious and deliberate wrongdoing”.
private meeting will be kept
confidential by the mediator
unless the party specifically
authorises the mediator to disclose
it to the other party.
Since the mediation process is
consensual, either party can
terminate the proceedings (section
12) and the mediator himself can
decide “further efforts at
conciliation are no longer
justified” (section 12(c)). A typical
mediation lasts no more than a
day, although mediations have
successfully resulted in a

on an arbitration agreement and
may, by leave of the Court, be
enforced in the same manner as a
judgement or order to the same
effect and, where leave is so given,
judgement may be entered in
terms of the agreement pursuant
to section 48.”
NO RECRIMINATIONS
Section 18 of the 1993 Act provides
the following protection for
persons participating in mediations
in Bermuda: “Neither the
conciliator, the parties, nor their
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person may be liable for the
consequences of conscious and
deliberate wrongdoing.”
The same open door policy that
applies to international arbitrations
held in Bermuda extends to
mediations. Section 21(2) of the
1993 Act provides that, “a party
may appear in person before
conciliation proceedings and may
be represented by himself, a duly
qualified legal practitioner from
any legal jurisdiction of the party’s
choice or by any other person of
that party’s choice.”
15

CHAPTER 4

MEDICAL CAPTIVES

Medicinal benefits

Hospitals and medical institutions in the US face considerable difficulties in
finding or being able to afford medical malpractice coverage. Neil Horner
looks at how onshore healthcare providers are utilising captive insurers in
Bermuda to cover their medical malpractice risk and considers the role of the
island’s cell legislation and tax laws in this development.
16
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B

ermuda has been, and
continues to be, the
world’s leading captive
insurance domicile since
the concept was first introduced
in Bermuda in the 1960s. There is
no single reason why Bermuda
has become the pre-eminent
captive jurisdiction but factors to
consider include a highly
sophisticated and high-calibre
insurance
infrastructure,
facilitative but responsible
regulation, a stable political
environment and a highly
developed reinsurance market
(second only in size to the New
York reinsurance market),
populated by a skilled and
sophisticated workforce.
Medical malpractice captives
were established in Bermuda
from as early as 1975. Bermuda
is now home to many such
medical malpractice captives,
which have become an
important part of the Bermudian
captive insurance landscape.
Some are owned by hospitals, a
group of hospitals or by their
respective holding companies or
foundations. Others have been
established by groups of
physicians or medical facilities
such as blood centres and
laboratories.
MEDICAL CLASSIFICATIONS
An application to establish a
Bermuda captive is made on
prescribed forms to the Bermuda
Monetary Authority (BMA). This
is accompanied by a business plan
explaining the case for the new
captive. Bermuda has introduced
a multi-class licensing system for

insurance companies that adopts
a graduated approach to the
regulation of captive insurers. The
island distinguishes between four
classes ranging from a Class 1
pure captive to a Class 4 property
catastrophe
reinsurer
and
generally regulates reinsurers in
the same way as insurers. This is
considered in greater detail in the
opening chapter of this guide.
Single-owner medical captives will be established as Class
1 captives whilst multi-owner
captives will generally be
established as Class 2 captives.
The captive can also cover the
risks of its employee doctors as
well as non-employee doctors
though covering the latter may
mean that a Class 3
classification will be required.
This is because the coverage will
be deemed as the coverage of
risks of third parties.
CAPTIVE BENEFITS
In the current hard market for
medical malpractice coverage, the
captive option provides basic
coverage with access to the
reinsurance
market
(both
worldwide and in Bermuda)
which is accessible only by an
insurance company.
A particular advantage of
establishing a captive in Bermuda
is that Bermuda, in addition to
being a captive domicile, has also
developed into an evolved and
sophisticated reinsurance market
of choice, which a Bermuda
captive could utilise. Accordingly,
a Bermuda captive will also have
excellent
reinsurance
and
retrocessional support.
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The captive structure also
provides reduced coverage cost
compared with the commercial
insurance market. The primary
saving to healthcare providers is
that the premium will be
calculated on the particular
healthcare provider’s loss history
as opposed to the loss history of
the industry as a whole.
Participation in a captive
structure provides insulation
against the vagaries of the
commercial insurance market.
Another important advantage is
that a captive can cater to the
needs of its parent company and
provide continuous coverage
and a breadth of coverage that is
unavailable or available only at
an excessive price from
commercial insurers, as well as
providing greater flexibility in
the choice and funding of
various retention levels and
programmes.
The captive will also benefit
from a facilitative but responsible
regulatory environment that
emphasises a co-operative
approach between all involved in
the industry under the careful
supervision of the BMA.
CAPTIVES FOR RENT
Although
many
medical
malpractice captives in Bermuda
have been established as standalones, in the case of smaller
hospitals that do not want to
establish their own captive insurer
the alternative (and perhaps more
cost-effective) option is to
participate in a so-called rent-acaptive
structure.
The
participating hospital rents the
17
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capital, licence and insurance
capacity of a captive insurer and
compartmentalises its risks in an
account commonly known as a
“cell” which is legally separate
from the risks of participants in
the other cells of the rent-acaptive. Formerly, in order to
achieve such segregation, the renta-captives in which the hospitals
participated were established by a
Private Act of the Bermuda
Parliament. However, since 2000,
the
Segregated
Accounts
Companies Act (SAC Act) permits
this to be achieved by way of
registration under the public SAC
Act legislation (Such a company
has to be established as a Class 3
company). The SAC Act contains
detailed provisions statutorily
ring-fencing the assets of a cell
(known as a segregated account)
from the liabilities of other
segregated
accounts
and
incorporates
many
other
sophisticated features such as
permitting the payment of
dividends on a cell-specific basis.
Accordingly, for smaller
hospitals, participation in a renta-captive may make sense
initially, though over time the
hospital may wish to establish its
own captive insurer.
THE TAXING ISSUE
For those US healthcare providers
looking to incorporate a captive or
participate in a rent-a-captive
there is a particular tax benefit for
those that are so-called “section
501(c) (3)” organisations or “not
for profit” organisations. Specifically, the IRS has confirmed in
letter rulings that establishing a
18
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“for profit” captive insurance
subsidiary (even in a tax neutral
jurisdiction such as Bermuda)
does not prejudice the tax-exempt
status of a section 501(c) (3)
hospital
and
its
parent
organisation. Dividend payments
made by the offshore captive to
the onshore healthcare provider
will be tax exempted. In addition,
if located in Bermuda, the tax
subsidiary itself will not be taxed.
The tax benefits and the
section 501(c) (3) position
outlined above should not be
prejudiced if the healthcare
provider seeks also to cover the
risks of employee doctors
employed by the hospital.
Furthermore, hospitals may also

decide to participate in a separate
captive type arrangement funded
by the doctors (in a rent-acaptive established by the
hospital) in which the risks of
groups of doctors could be
compartmentalised into separate
segregated accounts, without in
any sense impacting adversely on
the hospital. As already indicated, the recently enacted SAC
Act statutorily ringfences or
insulates the assets of one cell
from the liabilities of another or
of the captive’s general account.
IN STRONG SHAPE
The senior vice president and
general counsel of Miami Valley
Hospital, Dayton, Ohio, one of the

Hospitals may also be able
to use the captive to cover
the risks of certain nonemployee doctors.
be able to use the captive to
cover the risks of certain nonemployee doctors, at least to the
extent that their work is
substantially related to the work
of the hospital, but this should be
done in consultation with US tax
advisers.
However, such providers
should not automatically extend
coverage to non-employee
doctors whose work is not
substantially related to the work
of the section 501(c) (3). In this
scenario, the hospital could

largest hospitals in the US says of his
hospital’s decision to establish a
medical malpractice captive in
Bermuda: “Bermuda’s experience,
stable government, receptivity to
medical malpractice captives and
overall regulatory environment
convinced the hospital that a
Bermuda domicile would serve its
purposes well.” With other US
medical professionals increasingly
of the same opinion it appears that
the Bermudian medical captive
insurer remains a very strong
proposition.
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SOLVENT SCHEMES

CHAPTER 5

Making arrangements
Solvent schemes can
represent an effective
way of resolving
liabilities for re/insurers.
Kehinde George
explains how they work
in terms of current
legislation and examines
the advantages and
disadvantages of
sanctioning these
schemes

A

lthough the scheme of
arrangement has been
available under English
law as a mechanism for
companies to effect compromises
with creditors since the 19th
century, solvent schemes of
arrangement are a fairly recent
phenomenon. The first solvent
scheme in Bermuda, and indeed
anywhere else, was that of
Hopewell International Insurance
which was sanctioned by the
Bermuda Court in 1995.
A scheme of arrangement is a
statute based compromise or
arrangement between a company
and its creditors which, if
approved by the requisite
majorities of creditors and
sanctioned by the court, will be
binding on all creditors who are

the subject of the scheme,
whether or not they voted in
favour. The scheme is the closest
procedure under Bermudian law
to the US Chapter 11 plan of
reorganisation. The statutory
provisions relating to schemes are
found in sections 99 and 100 of
the Bermuda Companies Act
1981, and the procedure they
prescribe applies to solvent
schemes in the same manner as to
schemes for insolvent companies.
A scheme can radically alter the
rights of creditors and a solvent
scheme can be used to implement
a compulsory commutation of
the re/insurance company’s
business in which claims, as
valued pursuant to the scheme,
are paid in full.
TERMS AND CONDITIONS
A solvent scheme is what is known
as a “cut-off” or “valuation”
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scheme where a bar date for
claims is imposed and a method
for prompt determination of
liabilities is adopted. Typical
terms in a solvent scheme include:
• A description of the form of
compromise or arrangement
and the alteration of rights of
creditors that this may entail
• The statutory provisions do
not prescribe any terms for
inclusion in a scheme.
Therefore the proposer of the
solvent scheme has great
flexibility in what can be done
by the scheme, limited
principally by what the
proposer
anticipates
a
sufficient majority of creditors
will be prepared to agree to
• The scheme will set a final date
by which claims must be lodged
or otherwise be forever barred
• There will be a method for the
valuation of claims (including
19
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unliquidated and contingent
claims) as soon as possible. For
example, there may be an
agreed actuarial estimation
methodology, or provision for
the creditors to agree claims
with the scheme administrators
within a certain period.
Whatever
the
valuation
method, disputes over valuation
will usually be subject to some
form of alternative dispute
resolution which will usually
displace entirely the provisions
for dispute resolution under the
re/insurance contracts; for
example, arbitration under the
terms of the scheme, or the
appointment of a scheme
adjudicator. The right of appeal
may be removed by the scheme.
Once all liabilities are
determined (“cut-off”) by the
estimation and/or dispute
resolution system, creditors will
be paid in full the amount of
their claims as valued pursuant
to the scheme
• The scheme will prohibit any
claims or proceedings against
the company by creditors
except as permitted under the
scheme
• If different groups of creditors
have different rights against the
company or are treated
differently under the scheme,
they may need to be separated
into classes. This is often the
most difficult aspect of drafting
a scheme because, if the classes
are not properly constituted,
the court will not have the
jurisdiction to sanction the
scheme, even if the creditors in
the requisite majorities have
20
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approved it. A company does
not have to compromise all its
liabilities under a scheme, but
can enter into a scheme with
any class or classes of its
creditors.
Therefore,
a
company may be able to deal
with one book of business in
run-off by way of a scheme,
whilst continuing to write or
run-off other business in the
normal course
• Provision will be made for how
the scheme is to operate in the
event of insolvency. For
example, a scheme may
provide that it shall continue
in effect if the company goes
into insolvent liquidation,
with the provisions of the
scheme (with appropriate
modifications) prevailing over
the statutory regime for
insolvency. Conversely, the
scheme
could
simply
terminate when the company
goes into liquidation.

• First, an application is made to
the court for an order that a
meeting of creditors (or
meetings if there is more than
one class of creditors), be
summoned to vote on the
scheme. Once the court makes
the necessary order, a notice of
the meeting/s will be sent to all
scheme creditors, together
with the scheme and
explanatory statement
• The scheme proposal must be
put to the meeting or meetings
of creditors, and approved at
each meeting by a majority. A
majority represents 75% of
those creditors present and
voting in person or by proxy
• If the requisite majorities
approve the scheme, the court
may sanction it, though it is
not bound to do so. Once
sanctioned, a copy of the
sanctioning order must be
filed with the Registrar of
Companies for registration.

PROCEDURAL MATTERS
The procedure for a solvent
scheme is the same as for a scheme
for an insolvent company. The
company will draft the scheme
and an explanatory statement that
explains the effect of the
compromise or arrangement. It
will usually garner the support of
sufficient creditors and reinsurers
(as mentioned below) before
proposing the scheme. Once the
scheme is ready to be proposed
the stages of the formal process by
which a scheme of arrangement
may become binding on all
creditors, including dissentients
are as follows:

SCHEME BENEFITS
The solvent scheme mechanism
offers many advantages to a
solvent re/insurance company
going into run-off or one that has
already been in run-off for some
time. The principal advantage to
all parties concerned is that the
period of the run-off can be
substantially curtailed. Once a
re/insurer goes into run-off,
questions may arise as to the
ability of the re/insurer to
continue to pay claims. A solvent
scheme can provide more
certainty in the process by
imposing a bar date and
providing for a prompt
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commutation of claims and a
streamlined method for resolving
disputed claims. Creditors have
the prospect of being paid much
more quickly. A solvent scheme
gives the company the ability to
ascertain and distribute the
shareholders’ surplus much
sooner than would otherwise be
possible. In the absence of a
scheme,
the
validity
of
commutations
and
claims
payments made in the run-off may
be open to challenge if the
company subsequently goes into
liquidation. The directors of the
company can be given the power
to administer the scheme, which
provides continuity of management of the company’s business.
CONTINGENT PROBLEMS
These advantages have to be
weighed
up
against
the
disadvantages of a solvent scheme.
For example, under a solvent
scheme, all claims are estimated
and paid and it is possible that a
creditor with a contingent claim
may be paid more, or less, than it
would have received if the run-off
had taken its usual course. A
contingent claim might never have
matured; in which case under the
solvent scheme the creditor will
receive a payment to which it
ultimately would not have been
entitled. Of course, the opposite
may equally be true; the claim may
have matured at a much higher
level of liability than that estimated.
Another disadvantage may be
the effect of the scheme on the
ability
of
the
scheme
administrators to collect from the
company’s reinsurers. The

scheme will not bind reinsurers,
who may refuse to pay
contingent claims on the basis of
their valuation under the
scheme. This may be less likely to
occur where an actuarial
estimation methodology has
been adopted and the company
has taken steps to ensure that its
reinsurers are happy with the
methodology. The position will
also be helped where many of the
reinsurers are also creditors. The
scheme may, in effect, bind such
creditors in their capacity as
reinsurers by providing a
mechanism to set off the
estimated contingent liabilities of
the company to that creditor
against the creditor’s liability to
the company in its capacity as a
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overseas, it will usually be
necessary for the scheme
administrators to take steps in
relevant jurisdictions to ensure
that the scheme will be
enforceable against creditors
who are not generally subject to
the jurisdiction of the Bermuda
court or who have not submitted
to its jurisdiction by participating
in the scheme process. Typically
for a Bermudian scheme this will
require an application to the US
Bankruptcy Court under section
304 of the US Bankruptcy Code
seeking a permanent injunction
to give effect to the solvent
scheme. The US Bankruptcy
Court has held that the scheme
administrators of a solvent
scheme
are
foreign

Under a solvent scheme, it is possible that a
creditor with a contingent claim may be paid
more, or less, than it would have received if
the run-off had taken its usual course.
reinsurer. Where feasible, the
company may commute with its
reinsurers prior to proposing the
scheme or make the scheme
conditional on the commutation
of its reinsurance contracts.
OVERSEAS SANCTIONS
Once a scheme has been
sanctioned
and
becomes
effective, it will bind all creditors
who are subject to the scheme.
However, where the company
has assets and/or creditors
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representatives,
and
that
proceedings for the sanctioning
of the solvent scheme are foreign
proceedings, within the meaning
of the US Bankruptcy Code.
Therefore a solvent scheme is
entitled to comity, provided that
the other requirements of section
304 were met. In addition, where
creditors or assets are situated in
other common law jurisdictions
which have scheme provisions in
their legislation, parallel schemes
may be implemented.
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