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Important Disclaimer 

This publication is only intended to provide a brief overview of some legal issues in Bermuda. It is not intended to be a substitute for legal 
advice. Please contact ASW Law Limited (“ASW”) if you require specific advice on any matters raised herein. 

For further information please contact: 

Neil Horner, Head of Corporate 

E. neil.horner@aswlaw.com 

T. 441-295-8146 

© ASW Law Limited February 2014.
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Introduction
The year 2013 saw continuing growth and development as Bermuda shrugged off economic stagnation and posted its 
highest growth in the international business sector since 2008. These statistics were mirrored in ASW’s growth at a time 
when the firm also moved to a corporate model. ASW appointed a new director and has seen the arrival of two new 
corporate lawyers with a third on the way.

Bermuda continues to develop its regulatory infrastructure and has in particular, introduced new funds legislation expanding 
its presence in the key area of investment funds with the full weight of government and industry behind a concerted effort 
to grow Bermuda’s market share in the fund space. The insurance market continues to be the jewel in Bermuda’s crown 
and has seen significant growth over the last twelve months particularly in the insurance linked securities (ILS) space where 
Bermuda has become the undisputed offshore centre of choice. We are also seeing resurgence of Bermuda as the offshore 
centre for listing on overseas stock exchanges such as London and New York, and Bermuda has made changes to the 
Companies Act 1981 (the “Companies Act”) to facilitate this process.

Consistent with Bermuda’s commitment to high international standards, the jurisdiction has also embraced the modern 
phenomena of FATCA and Tax Information Exchange Agreements and developed a regulatory model in its key insurance 
industry that positions Bermuda for Solvency II equivalence. Bermuda has also been granted conditional qualified 
jurisdiction status by the National Association of Insurance Commissioners.

The below summary reports on some of the reasons why we believe the case for Bermuda remains stronger than ever. 

ASW incorporates
ASW is pleased to announce that effective as of 1 January 2014, ASW has transitioned to a corporate structure and 
incorporated under the name “ASW Law Limited”. 

Bermuda exempted companies and licensed insurers on the rise

The Bermuda Monetary Authority (the “BMA”) announced that 91 new insurance companies were registered in 2013, 
representing a 73% increase from the 53 firms registered in 2012. Of these new registrations, there were 24 new captives, 
16 commercial insurers and 51 special purpose insurers. Additionally, the Registrar of Companies (ROC) announced a 
strong increase in the number of new registrations in 2013, reporting its highest growth since 2008. As at the end of 2013, 
there were 18,827 companies registered in Bermuda. 

New Bermuda funds platform for hedge funds: the Class A Exempt Fund 

The Investment Funds Amendment Act 2013 received Royal Assent on 7 October 2013, introducing a new class of fund for 
sophisticated investors within the offering of the Investment Funds Act 2006 (“IFA”): the Class A Exempt Funds. 

The Class A Exempt Funds permit registered investment managers to launch Bermuda hedge funds upon the filing of 
an exemption notification. The new class is a major step forward for the IFA regulatory regime and provides a significant 
competitive advantage in attracting hedge funds to Bermuda. In order to qualify for this exemption, Class A Exempt Funds 
must be targeted to investors that are “qualified participants” only (i.e. High Net Worth, High-Income and Institutional 
Investors) and must appoint an investment manager who is registered or licensed in its home jurisdiction or who has, 
individually or as part of a group, assets under management of at least $100 million. 

Registration of the new Class A Exempt Fund is accomplished by making an online filing of a registration certificate 
confirming that the fund meets the exemption criteria, together with the fund’s offering document. ASW is registered with 
the BMA portal to make filings through the BMA’s internet filing portal (ERICA). 
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Prospectuses and Public Offers in Bermuda

Part III of the Companies Act has been amended to include exemptions from registration of a prospectus in Bermuda 
where such prospectus has already been published in an appointed jurisdiction (please contact ASW for a list of such 
jurisdictions). Previously, any company that offered shares to the public was required to publish and register a prospectus 
with the ROC pursuant to Part III of the Companies Act, regardless of whether or not the company had published a 
prospectus in an appointed jurisdiction. With dual-listings becoming increasingly popular, it was perceived that registration 
of a prospectus under the Companies Act, and the obligations placed on the directors of issuing companies under Part 
III of the Companies Act, were too onerous and duplicative in circumstances where the company had already undergone 
a strenuous verification exercise for the listing of its securities in an appointed stock exchange (i.e. the New York Stock 
Exchange, the London Stock Exchange, the Singapore Stock Exchange, etc.). 

 
Update on Solvency II equivalence and NAIC list of qualified jurisdictions

Solvency II is a fundamental review of the European Union (the “EU”)’s capital adequacy regime, which aims to provide 
revised capital requirements and risk management standards for insurance and reinsurance providers in the EU with 
the paramount objective of providing adequate protection for policy holders and beneficiaries. Embracing the principles 
of Solvency II, the BMA has embarked on a multi-year regulatory change programme seeking equivalence as a “third 
country”. Recognizing the unique nature of the captive insurance regime, however, the BMA confirmed Bermuda will 
not apply a Solvency II-type regime to its captive sector (i.e. Class 1, 2, 3, A and B insurers). Accordingly, Solvency II 
equivalence will only apply to commercial insurers in Bermuda (i.e. Class 3A, 3B, 4, C, D, and E insurers) although captives 
wishing to opt into Solvency II equivalence may apply for reclassification. 

As part of the Solvency II equivalence process, the BMA continues to address the advice provided in October 2011 by 
the European Insurance and Occupational Pensions Authority (“EIOPA”) on Bermuda’s pursuit of Solvency II equivalence 
(the “EIOPA Report”). The EIOPA Report was generally supportive of Bermuda’s progress with its insurance regulation 
enhancements and confirmed that the segmented approach proposed by the BMA will meet Solvency II equivalence, 
subject to certain qualifications. Qualifications in the EIOPA Report are largely covered by regulation which is now in place 
or is to be phased in by the BMA over the next few years (i.e. Insurance Code of Conduct, Prudential Standards (Enhanced 
Capital Requirements (“ECR”)) and Group Supervision Rules). As part of this process, the BMA has introduced refinements 
and enhancements to the Bermuda Solvency Capital Requirements and revised rules for eligible capital, group supervision 
and insurance group solvency requirements, each of which were effective as of 1 January 2014. Due to the delays of 
Solvency II implementation in Europe, the BMA has announced that it will delay the legal enforceability of certain ECR for 
long-term insurers until January 2017.

Solvency II was intended to come into effect in Europe in 2012. However, concerns over the preparations of some EU 
member states and the European insurance industry have delayed implementation and the scheduled application date is 
currently January 2016.

In addition to Bermuda’s Solvency II equivalence measures, and as part of its commitment to high international standards, 
Bermuda is the first offshore jurisdiction to be granted conditional qualified jurisdiction status by the National Association 
of Insurance Commissioners (the “NAIC”) effective 1 January 2014. The NAIC is the US standard-setting and regulatory 
support organisation created and governed by the chief insurance regulators from each US State, the District of Columbia 
and five US territories. The only other jurisdictions approved by the NAIC to date are Germany, Switzerland and the United 
Kingdom. The NAIC developed the “Process for Developing and Maintaining the NAIC List of Qualified Jurisdictions” 
(the “NAIC Process”) to evaluate the regulatory frameworks of non-U.S. jurisdictions for reinsurance collateral reduction 
purposes. Approval under the NAIC Process means that reinsurers licensed and domiciled in Bermuda will be eligible to be 
certified for reduced reinsurance collateral requirements under the NAIC’s Credit for Reinsurance Model Law.  
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Insurance Act amendments: group supervision

In October 2013, the following amendments were made to the group supervision provisions of the Insurance Act 1978 
(the “Insurance Act”):

 • A more inclusive definition of ‘competent authority’ (the body empowered to supervise insurers) was introduced  
  by replacing ‘national authority’ with ‘regulatory authority’, meaning insurers are subject to scrutiny by additional 
  supervising bodies.

 • The powers of the BMA over insurers and members of their group have been amended by removing the 
  requirement for designated insurers to obtain the BMA’s pre-approval before permitting members of their group 
  to make a ‘material change’ (as defined in the Insurance Act). Designated insurers must still notify the BMA of 
  the intended change and since the BMA has thirty (30) days to object (and is required to object in certain 
  circumstances) insurance groups may still want to receive a non-objection from the BMA before proceeding 
  with a material change. Further, insurance groups will no longer be able to rely on the exemption that it has 
  provided notice of the material change to a competent regulator in an equivalent jurisdiction.

 • The amendments may also affect policyholders/potential policyholders of insurance groups as their interests 
  will not be specifically considered when the BMA determines whether or not to object to a proposed  
  material change. 

Bermuda and FATCA

FATCA was enacted into U.S. law in March 2010 as a mechanism for the U.S. Internal Revenue Service (“IRS”) to combat 
offshore tax evasion and non-compliance by U.S. persons. To achieve this, FATCA imposes registration and reporting 
requirements on various entities, including foreign financial institutions (“FFIs”) and non-financial foreign entities (“NFFEs”) 
which receive U.S. income, hold U.S. investments or have substantial U.S. owners (i.e. U.S. persons holding more than 
10% interest in the NFFE).

FFIs must register with the IRS, comply with due diligence procedures and reporting requests and disclose information 
about financial accounts held for U.S. taxpayers. For NFFEs with substantial U.S. owners, particulars about their interests, 
whether direct or indirect, must be disclosed. Non-compliance with these requirements will result in a 30% withholding 
tax on withholdable payments to the uncooperative FFI or NFFE. Applicable entities should register with the IRS by 25 
April 2014 to appear on the first IRS FFI list but in any case, must finalise their registrations before 30 June 2014 to avoid 
withholding tax.

FATCA’s global impact means that Bermuda companies which fall under the description of a FFI or applicable NFFE will 
be caught by its provisions. This includes banks, investment funds, collective investment vehicles, trusts/fiduciaries, and 
certain non-financial institutions. For example, Bermuda captive insurers, which will generally be regarded as non-financial 
entities, will have to comply with FATCA if they receive U.S. source insurance or reinsurance premiums for U.S. business 
risks to avoid a 30% withholding tax on its U.S. premium payments. 

The Bermuda government has recently signed Model 2 Intergovernmental Agreements (“IGA”) with the UK and the U.S. to 
aid compliance with FATCA’s requirements. Under these agreements, Bermuda FFIs and applicable NFFEs will be required 
to register with the IRS and comply with the terms specified in the IGAs. 
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Bribery Laws and Bermuda: The offshore effect of the UK Bribery Act

The UK Bribery Act 2010 (the “Bribery Act”) has been described as “the toughest anti-corruption legislation in the 
world”. The Bribery Act contains two key features that have extra-territorial effect of which offshore businesses and 
individuals need to be aware:

 • Connected persons – applies to British citizens, British Overseas Territories citizens and British nationals. This 
  means that if a person in Bermuda is involved in a bribery offence and falls within the definition of ‘connected 
  person’, they will be caught by the Bribery Act. 

 • Commercial organisations – applies to a body corporate (wherever incorporated) which carries on business or 
  any part of its business in the UK. If a company is based in Bermuda and it conducts business or part of its 
  business in the UK, it will be covered by the Bribery Act.

Bermuda has yet to implement the OECD’s Anti-Bribery Convention; however it is expected to do so. Two areas that 
are predicted to cause a degree of uncertainty, as they have in the UK, are:

 • Corporate hospitality – could amount to bribery if it is wholly disproportionate to the nature of the business.  
  Tickets to the Bermuda Rugby Classic are unlikely to raise concerns; but accompanied by a commemorative 
  Rolex watch is more likely to be a problem.

 • Facilitation payments – “grease” payments that are common in some emerging markets to expedite matters 
  (e.g. obtaining permits) are illegal under the Bribery Act but are in some cases allowed under the U.S. Foreign 
  Corrupt Practices Act. Query how this issue will be dealt with in Bermuda; however Bermuda companies with 
  a UK connection doing business in such markets could still be caught by the Bribery Act.

Bermuda recognised by the OECD, FSB and France

A Tax Information Exchange Agreement (“TIEA”) is a bilateral information exchange agreement based on the model 
prepared by the Global Forum Working Group on Effective Exchange of Information of the Organization for Economic 
Co-operation and Development (“OECD”), an organisation which, inter alia, promotes international co-operation in 
tax matters through exchange of information to address harmful tax practices. In June 2009, Bermuda was the first 
offshore jurisdiction to achieve ‘white list status’ with the OECD on the basis that it had successfully expanded its 
exchange of information network above the 11 TIEA threshold. 

Pursuant to a TIEA, two non-treaty countries (i.e. countries that are not parties to a tax treaty) agree to exchange tax 
information relevant to the enforcement and administration of domestic tax laws in each signatory country. TIEAs 
contain provisions to protect the confidentiality of information. Specifically, information protected by client-attorney 
privilege cannot be disclosed and requests must relate to relevant tax investigations. To date, Bermuda has signed a 
TIEA with 38 countries, including France, Belgium, Guernsey and Poland in 2013. France has recently confirmed that 
Bermuda has satisfactorily complied with its obligations under the TIEA with France by adding Bermuda to the whitelist 
maintained by the French authorities.

In addition, the Financial Stability Board (“FSB”) recognised Bermuda in December 2013 as a jurisdiction having 
sufficiently strong adherence to internationally agreed information exchange and cooperation standards in the areas 
of banking, insurance and securities regulation. This endorsement of the FSB was in response to a call by the G20 
Leaders at their April 2009 Summit in London for the FSB to develop a toolbox of measures to promote adherence to 
prudential standards and cooperation with jurisdictions.
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Update on the regulation of Bermuda corporate service providers 

Bermuda continues to witness a major shift in the role that corporate services providers (“CSPs”) perform within Bermuda’s 
international business community. The Corporate Service Provider Business Act 2012 (the “CSP Act”) came into effect 1 
January 2013, providing the framework for the transfer of vital Anti-Money Laundering (“AML”) and Anti-Terrorist Financing 
(“ATF”) company incorporation and partnership formation functions currently performed by the BMA to CSPs. Currently, 
the BMA receives details of proposed beneficial owners undertakes pre-vetting and provides permission for issuances and 
transfers of shares and general partner interests. When the CSP licensing regime is in effect, the CSP Act will remove these 
BMA controls, perceived by onshore lawyers and the international business community as ‘Bermuda specific’ regulatory 
barriers, thereby bringing Bermuda in line with other leading offshore jurisdictions. 

The removal of BMA consent does not alter the rigorous vetting obligations imposed by the Bermuda AML/ATF regime, 
but transfers obligations to licensed CSPs. While most CSPs already conduct thorough know your client (“KYC”) checks 
on all prospective clients, there will be an increased focus on the role of CSPs as gatekeepers when forming entities. The 
Corporate Service Provider (Beneficial Owner) Regulations 2012 will clearly define the KYC obligations of CSPs. Due to 
feedback from stakeholders, the BMA has indicated it will extend the transition period for two years or a date declared 
by statutory order by the Minister of Finance. CSPs, including ASW’s affiliated corporate service provider, Compass 
Administration Services Ltd. (“CASL”), will need to apply for a licence under the CSP Act during this timeframe. ASW 
welcomes this process and anticipates that the CSP regime will enhance the efficiency of Bermuda as a competitive 
jurisdiction for international business.

About ASW and CASL 
ASW is a leading, specialist corporate and commercial law firm based in Bermuda. Our barristers and attorneys bring many 
years of experience in both Bermuda and a number of foreign jurisdictions and a wealth of expertise across a spectrum of 
specialised legal areas. We pride ourselves on the first class work we do for our clients both locally and internationally. Key 
members the ASW corporate team are as follows:

 
Neil Horner, Head of Corporate 
E-mail: neil.horner@aswlaw.com • Tel. 441-295-8146

Neil Horner is Head of Corporate at ASW. Prior to joining ASW in 2003, he worked in leading law firms in London and New York (he is 
qualified in both jurisdictions) and in Frankfurt. He was called to the Bermuda Bar in 2004. Neil holds two first class honours degrees 
from Cambridge and an LLM from the University of Chicago Law School. Neil has practiced in Bermuda for over a decade and his 
practice covers general corporate and finance work, captive formations, ILS, funds and listings. He is ranked as a Leading Expert in 
Bermuda by Chambers Global 2013 and IFLR 2013 cites him as “very knowledgeable and very clear”. Neil has written extensively and 
contributed the chapter on Bermuda Insurance regulation to the 3rd edition of O’Neill & Woloniecki’s “The Law of Reinsurance”.

 
Federico Candiolo, Counsel 
E-mail: federico.candiolo@aswlaw.com • Tel. 441-294-0132

Federico Candiolo joined ASW in December 2008 as Corporate Counsel. He is admitted in Bermuda, England, the Cayman Islands and 
Argentina. Prior to joining ASW, Federico practiced for two years in the corporate commercial department of Maples and Calder in the 
Cayman Islands, focusing on capital markets and investment funds work. During the preceding five years, he was at SJ Berwin LLP in 
London where he worked on numerous banking and corporate finance transactions with significant experience in acquisition finance 
and property finance. His current practice focuses on insurance, fund formation and ILS projects. He has experience in all aspects of 
offshore finance, investment funds, capital markets, asset finance and corporate reorganisations. He was educated at the Universidad 
de Buenos Aires, the Università degli Studi di Padova in Italy and The College of Law of England and Wales. Federico is fluent in English, 
Spanish and Italian. He is a regular speaker at the Bermuda captive conference and has written articles for Bermuda Re, the International 
Insurance Law and Regulation journal, BDA and PLC. Federico is listed in the IFLR1000 Guide to the World’s leading Financial Law Firms 
as a leader in the field of Financial and Corporate work. 
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Kim Willey, Counsel 
E-mail: kim.willey@aswlaw.com • Tel. 441-294-0131

Kim Willey joined ASW in 2011 as Corporate Counsel. Prior to joining ASW, Kim was a member of the corporate law group in the 
Vancouver office of the leading Canadian law firm, Fraser Milner Casgrain LLP. While at FMC, Kim was a senior associate practicing 
in the areas of corporate and securities law with an emphasis on drafting commercial agreements, corporate finance and mergers 
and acquisitions. Kim also regularly advised public issuers on general corporate and securities law matters including Canadian stock 
exchange listings, continuous disclosure obligations and other regulatory compliance issues. Kim’s transactional experience includes 
domestic and cross-border public and private corporate finance transactions representing issuers and underwriters as well as merger 
and acquisitions transactions. Kim has particular experience in offshore corporate structuring and transactions and insurance regulatory 
work and captive formations.

 
Becky Vernon, Counsel 
E-mail: becky.vernon@aswlaw.com  Tel. 441-294-0135

Becky Vernon joined ASW in June 2013 as Corporate Counsel. Prior to joining ASW, Becky was a senior associate in the corporate group 
of London based law firm, Stephenson Harwood LLP where she specialised in the areas of M&A, corporate finance and private equity/
venture capital.  She has advised both UK and international clients on a range of corporate transactions including private company M&A, 
predominantly in the energy, pharmaceuticals and finance sectors, public company takeovers, joint ventures, corporate reorganisations, 
IPO’s (primarily with an Asian focus) and capital raisings.  Becky’s corporate experience also includes advising clients on the corporate 
aspects of insolvency and restructuring matters. Whilst at Stephenson Harwood, Becky spent time on client secondment to the Global 
Restructuring Group of the Royal Bank of Scotland Plc and to the in-house legal team at HSBC Insurance Brokers prior to its acquisition 
by Marsh. At ASW, Becky’s practice extends to Bermuda based investment funds, corporate insurance and reinsurance and general 
Bermuda law corporate advice.

 
Christa Schweizer, Pupil 
Email: christa.schweizer@aswlaw.com Tel 441-294-0139

Christa Schweizer joined ASW in September 2013 as a corporate pupil.  Christa obtained her Bachelor of Arts degree in Political Science 
from Spelman College (2010) with summa cum laude honors and became a member of the Phi Beta Kappa Honor Society in 2010. 
Christa also holds a Master’s in Law from the University of Bristol (2010) with merit and a Postgraduate Diploma in Legal Practice from 
the University of Law (2013) with distinction.

 
In addition, Stephanie Henderson Wernbo, an associate formerly of the London office of Ashurst, a leading international 
law firm, will be joining ASW in spring 2014. Stephanie advises corporate and financial institutions on a range of general 
corporate, merger and acquisition and corporate finance matters. She also has experience in setting up private funds and 
debt for equity restructuring.
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ASW works closely with its affiliated corporate services provider, Compass Administrative Services Ltd. (CASL), to provide 
a comprehensive range of administration services to Bermuda’s exempted and local companies (including insurance, 
reinsurance, segregated accounts and holding companies) and exempted and local partnerships. CASL employs chartered 
secretaries and other experienced professional administrators to provide efficient, practical and quality service to its clients. 
Key members of the CASL team are as follows:
 
Christiane Kenny-Post, Consultant  
E-mail: christiane.kenny-post@aswlaw.com 

Christiane Kenny-Post joined CASL in 2002. She specializes in the corporate administration of Bermuda captive insurance, reinsurance 
and segregated accounts companies and has extensive knowledge and experience in acting as company secretary and providing 
advice and guidance to international clients and their advisors on relevant corporate secretarial practices and procedures. She holds 
an Honours Bachelor of Commerce in Business Administration from the University of Windsor, Ontario, Canada and her Associate of 
Chartered Secretaries and Administrators (Chartered Secretary designation). She is a member of the Institute of Chartered Secretaries 
and Administrators (Canada) and the Canadian Society of Corporate Secretaries.

 
Camilla Hall, Consultant 
E-mail: camilla.hall@aswlaw.com

Camilla joined CASL in 2006. She has significant experience in the incorporation and ongoing administration of exempt insurance and 
reinsurance companies and professional services firms in Bermuda. Camilla ensures her clients meet required statutory and regulatory 
standards of corporate governance in Bermuda which includes the maintenance of statutory books including minutes of board and 
shareholder meetings, register of members, register of directors and officers, attending to share transfers and issuances, monitoring of 
changes to relevant legislation and the regulatory environment and liaising with associated service providers and regulatory authorities 
in Bermuda. Camilla holds a BA Honours English Language and Literature from the University of Leeds (2003) and a Bermuda Corporate 
Secretarial Practice I & II with grades of distinction. She is a student member of The Institute of Chartered Secretaries and Administrators, 
UK and a member of The Institute of Chartered Secretaries and Administrators (Canada) - Bermuda Branch. 

 
Christina Swan, Senior Corporate Administrator 
E-mail: christina.swan@aswlaw.com • Tel 441-295-1929

Christina Swan has extensive experience in corporate governance and board administration, including the management of corporate 
and securities filing requirements internationally. Prior to joining CASL, Christina was a Corporate Secretary and compliance professional 
providing corporate secretarial and securities compliance services for a number of private and publicly traded companies in various 
industries. Christina is a graduate of the Capilano University Paralegal Diploma Program (1995) and holds an associate degree in 
Criminology.  In addition, she spent nine years as a paralegal, half of which was with a large well-known Canadian national law firm in the 
area of corporate securities. She is a member of the Canadian Society of Corporate Secretaries (former Provincial Chapter Coordinator) 
and an affiliate member of the Institute of Chartered Secretaries and Administrators (Canada) – Bermuda branch.

 
Ashleigh Simons, Corporate Administrator 
Email: ashleigh.simons@aswlaw.com

Ashleigh joined ASW Law in July 2010 as Corporate Administrator. Since then Ashleigh has gained experience in the maintenance of 
client minute books and related registers required under The Companies Act, 1981, as the administrator to group of holding companies 
owned by one of the largest privately owned companies in the United States, in incorporating companies in Bermuda including insurance, 
local and exempted companies, in preparing consents and documentation related to major transactional step plans and banking related 
client services and for Member’s Voluntary Liquidations. Ashleigh was educated at University of Tampa and holds a Bachelor of Science 
in Business Management. She also has a Bermuda Corporate Secretarial Practice I & II qualification with grades of distinction and is a 
member of the Institute of Chartered Secretaries & Administrators Canada-Bermuda Branch.

 
Feren Trott,  Corporate Administrator 
Email: feren.trott@aswlaw.com

Feren joined CASL in June 2011. Feren assists with organisation and formation services for local and exempted companies and 
exempted limited partnerships, prepares draft minutes as well as notices and agendas for meetings of the board of directors and of 
members/shareholders, assists in facilitating banking arrangements, makes applications to and files statutory documents with the 
Registrar of Companies and the Bermuda Monetary Authority, liaises with members, directors and other authorised representatives 
of client company professional advisers ensures, that the Bermuda Annual Government Fees are paid for each company  and  that 
corporate records of each company are up to date and in good order. 


